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COMPTROILEIt GENERAL OF THE UNITED STATES
WASHINGTON, D.C. 20343
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B-175703 July 23, 1973

Olin Corporation
Energy Systems Division
East Alton, Illinois 62024

Attention: Hr. K. B, Zimmerman
Vice President and
Ceneral Manager

Centlenent ‘

Further reference is rade to your letter of April 21, 1972,
anid subsequent correspondence, protesting against the cancellation
of RFP DAAA25-72-R-0178 (RFP -0178), issued at Frankford Arsecnal,
Philadelphia, Pennsylvania, and the subsequent allocation to Lake
City Army Ammuenition Plant (LCAAP) of th2 requirement represented
by that solicitation,

The above-referenced solicitation, as amended, requested
proposals from contractor-ownel and -operated (COCO) plants for
load-asgsemble-pack of 15,000,000 cartridges, 20mm, TP, M55A2 and
S million cartridges, 20mm, HEL, M56A3, As we obsarved in our
Jecisfion B-175703(1), July 25, 1972, in regard to the same procure-
ments

’

The contracting officer informed prosuective offerors

of the forthcoming RFP by message of October 18, 1971,

which stated in part:

Award will be made to private industiy or GOCO
JGovernment-nwned contractor-operated/ facility
on the basias of lowast out-of-pocket cost,

The RFP was issued under cover of a shest entitled
"Information to Offerors," which spocifically advised
offerors to ""See note undar Section D-7 regarding
avaluation." The note provided:

This is to inform all offercrs that the
procurexent against which this golicitation has
been icsued will be avarded on the basis of the
lowest out of pocket cust to the Government,
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This determination will bs wede by comparing
-the lowest prices vecaived under this solici-
tation with the lowast out of pucket cost
available at GOCO facilities,

* Avendment 000l to the molicitation deleted tha above-
quoted provision and replaced it with the following
statamenty

Prices subnitted will be compared for reason-
ableness with GOCO ocut-of-pocket costsa,
Evaluation factors will ipclude firet article,
diccounts, transportation (GFH inbound and end
fitem destination), abnormal maintenance at GOCQ
plant, support services, and annual maintenance
of facilities laid avay or to be laid away as

a rasult of this procurement,

Such e comparison was mada, and on the basis thereof
the inatant RFP was canceled and the requiremeat was
allocated to LCAAP, /a GOCQ facility/.

You pava {dentified no specific statutory ov regulatory
provision which was violated by the cancellation of the insatant RFP
and the allocation of the requirement to LCAAP, Your principal
argument is that the Army Anmunition Procurement Policy provides an
inequitabla basis for determining whether to make awvard to a COLO
plant which haa submitted a firn-fixed price cifer rather than to
a GOCO plant which is operated under a costereimbursenent type cons
tract. You contand that the Jnequities cintained in the Army Ammni-
.tion Procurement Proceduro, togather with certain procurement proccices
under RFP «0178, prejudiced the evaluation of your offer,

The Army furnished us an internal memorandum, with attached
procedures, as tho expression of its ammunition procurement policy.
This material is substantially xeproduced in Fart 3, "Ceneral Policies,"
of the Army Munitinns Command Procurement Instruction, June 1972 edition
(MUCOMPI), Therefore, wa shall refer to the appropriate MUCOIPI para-
graph {n discussing the Army Ammunition Procurement Policy., -
!

' The Army's policy is stated in NUOMP1l 1.300.91(a) as follows:
Amsunition ftems susceptible to procurement both from
GOCO and COCO plants will be procurid on the hasis of .
the lowest out-~of-pocket cost to the Covernmert, cone
siatent with protected base and wobilization tase re-
quirsments and minimizing mudden shifts in procurement
abproaches,
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Where, as in the instant case, the GOCO plant ie operated under a
cost reimbursement type contract, the MUCOM GOCO Contracting Branch
obtains validated estimated costs and fees for the GOZO plant, The
validation of the GOCG coat estimate is then coordinated with the
MUCOM Pricae Analysis Branch, which utilizes "DCAA services, validated
. historical data, and other information as available and required,
prior to forwarding cost cstimate data to tha contracting officer,"

HUCOMPI 1-300,92(£)(/41)(B)(1I1),

A solicitation is then issued to COCO contractccs, and evaluated
offers raceived thereunder are economically compared with GOCO cost
estimates on an out-of-pocket basis. If private industry is low, an
award {s made under the solicitation. However, 1f the GOLO contractor
is low, the solicitation ia cancelled and a negotiated award to the
" COCO contractor is processed, MHUCOMPI 1-300.92(g).

In R-143232, December 15, 1960, to the Chairman, Subcommittees for
Special Investipations, House Committee on Armed Services and to the
Secretary of Defense, we examined the "Arasenal Statute," 10 U,S.C,
4532(a) , which now provides:

The Bccretary of the Army shall have supplics neceded
for the Department ¢f the Army made in factories or
arcenals owned by the United States, so far as those
factories or arsenals can make those suppliee on an
econcaical basis,

Wa advised the House Committees on Armed fervices:

First, it {s our opinion that thu woid "shall" was
intended to make it mandatory upon the War Department

to nse Government arsenals and Government-owned factaories
to manufecture or produce all of its needs which could

ba so manufactured or produced on an economical basis,

8econd, in the abuence of a contrary expreesion of
¢ intencion in the legislutive history, it i{s our opinion
that the words "Gnvernment-nwned factories' mist be
interprated to include both Government-owred Government-
. operated, and Government-cwned contractor-cperated, in-
dustri{al fecilities.
»
Third, the basf{c concept of the statuta would appear to
be a Tequiremant that Governnmente-owned industrial facili-
tios should no. be pormitted to lie idle if it would be
poseible to vee such facilities to pruduce the needs of
the War Department at a cost to the Government no grester

:hnn*zhe coat of proruring such needs £rom private findustry.
w R
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Fouxth, it in our opinion that the words "economical
basis! wera intended to require a compardion of all
costs incurred by the Government as a resylt of pro.
ducing an article in Governmenteowned facilities,
with the price at vhich tha article could be purchased
from a private manufacturer,

Consequently, it £3 our further opinion Lhat, {n
dotermining under this statute whether an article
could hav» been produced in a Covernment~nwned facile
fty on an ‘econonfcal basis," it would have been improper
to include in the evaluation of such cost any amount
which did not tvepresent an actual expenddture by, or losas
of savings to, the Government which was directly attrib.
. utable to such prnduction,

Bimflarly, we stated to the Secretary of Defenase:

® % % The words economical basis, as usad in 20 U,S,C,
453%(a), are to ba construed to wean a cost to the
Government which {8 equal to or leuss than the cost of
such supplies to the Government. 1f produced in priwately
owned facilities, and it 18 cur opinion £hat cthis statuta
requires the cost of production in Governuent plant to
be computed on the basis of actual out-pf-pocket rost to
the Government,

Thus, the general policy expressed in MUCOMPI 1.300.91(a), of
procuring from GOCO or COCO plants on the bapfe of lowest oute-of-
pocket cost to the Governnent, is consistent wn our vdew with 10

U. SQCQ 4532( ‘)

The inftial issue raisel by your protest 18 whethex tha
determination of lowest out-of-pocket costs {s properly accouplished
through a comparison of COCO fixedeprice offera with GOCO cost
estimates, You stata that!

# & % the Government cannot ba certain of Yout=of.
pocket" costs unti{l GOCO production of simflar
, 4quantities has been coumpleted, whereas the Olin
prices are firm and independent of our futyre cos
+ Q@xperience. *

Vith respect to this contantion, we agree vith the contracting .
officer's obsarvation that!
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The essential point i{s that a cowmpavriscn must be
made and a judgment exercised as to the placement
of an award in a Government-owned plant or a
privately-owned plant, a decision which must be
predicuted upon the exercise of & sound discretion.,

Army policy is to obtain direct fixed-price competition among GOCO
end COCO sources which are operated on that basis, However, where
GOCO plants are operated under cost reimbursement type cuntracts,
precluding such competition, cost comparisons are, in our view,
necessarily utilized,

¢

You next maintain that certain evaluation factore applied to
C0CO pricas and GOCO cost estimates were inappropriate, or were
erroneoutily omitted from or not adequately set forth in RFP -~0178,
The £irst of thess factors was "transportation (GFM inbound * & %) 0
which reprejents the coat to the Government of transporting Govern-
ment-furnished materials (GFY) to the load-assemble-pack contractor,
You state that the omission of Government-furnished cartridge cases
from this data in the RF?2 was improper. In this regard, it is
administratively repnrted that the "GFM cartridge csses were currently
being solicited and 1% was not known to whom the award would be made
oxr the general geographical area of the awardee," Under these
circumstances, we consider the speculative nature of thc cost
attributable to this ftem to have properly led to Ats exclusion from
the solicitation,

You further contend that a "redistribution of overhead" ovaluation
factor was fmproperly included; that data relating to the "transportation
(% % % end 1ten destination)" factor was omitted even though it was
sade availablo a week after the awand to LCAAP] and that the solici-
tation fallied to inform offerors that "packaginrg costs" woere an avale-
uation factor., The application of these factors was unfavorable to
Olin, However, the record shows that even in :he absence of these
factors, Olinte price atill would not be low cut-of-pocket when come
pared to the GOCO cost estimate., Thus, as th/ contracting officer
gtated, "® * ¥ there would have been no subatantial difference in the
sconomic analysis upon which the decisicr o allocate the requiremant
to LCAAP was based.'' In view thereof, we coisider this portion of
your protest as moot. :

v O0lin also requested of the contractiny officer historical cost
data for LC\AR concerning the 1{tems being procured undexr RFP -0178.
This request was denied hy the head of thu procuring activity (HPA)
on the basis that the requested data were the internal records of
a private company (the GOCO operat’ns; vontractor) and therefore
axewpt from the disclosure requirements of 5 U.5.C. 552, You protest
the denfal of this information, It 4s :kK2: position of our Office
however that ve have no authiority under 5 U,S.C, 552 to deternine
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vhac information must ba disclosed by other Governr at ugencies,
B-165617, March 6, 1969, '

, In your initial protest to our Office, you also stated with
respect to RFP -0178;

1t is significant to point out that this list of
evaluation factors applied to GOCO costs does not
include all the real coats which are incurred by
GOCO and, therefore, places industry at an unfair
competitive disadvantage, To our knowledge many
of the factors which are included in the Bureau
of the Budget Circular A-76, 3 March 1966 hava not
. been applied to the GOCO out-of-pocket costs, nor _
. have they necessarily been considered i{n the /Army/
" WPronedures o lmplement Current Ammunition Procure-
went Policies,”

Such additional industry cost factors as depreciation

of existing facilities, interest, insurance, and local,
state and federal taxes are totally devoid of cost cone
sideration at a GOCO facility whereas {adustry Lust bear
thesa vosts.

Circular A-76, as revised August 30, 1967, provides for the
recognition of these factors in calculating the cost of obtaining
products or services from Government commercial or industrial
sctivities, However, paragraph 3.b. of the Circular states that the
term “"Government commercial or industrial activity'® does "not include
a Covernmenteowned contractor-operated activity., Additionally,
the summary of changes which accowpanied tha 1967 revision of Circular

+ A*76 explains:

3.b, The definition of a Government commerical or

fndustrial activity has'been clarified. The earlier

Circular, by definition, excluded a Government-owned-

contractor-operated activity but the wording was not

entirely clear., The change madae clarifies the fact

that a Government-owned-contractor-opcerated activity

i8 not to be regarded as a Govermment commercial or .
" industrial activity for purposes of the Circular.

Since Circular A-76 i8 expressly made inapplicable to GOCO plants,
ve do not believe that we may legally object to the procuring
activity's failure to apply the criteria contained therein to the
Q0C0 ' cont estimates,
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We are of the same opinfton with respect to the Army's
failure to apply to the GOCO cost estimatas evaluation factors
for Federal taxes, depreciation, insurance and interest, as
prescribed by Departwment of Defense Instruction 4100,33, July 16,
1971 (DODI 4100,33). A5 you recognize, DODI 4100,33 implements
the policies eatablished by Circular A+-76 and thorefore expressly
excludec from its provisions COCO manufacturing and production
P!mta. ]

In view of the foregoing, your protest {s denicd.

Sincerely yours,
’ E., H. Morse, Jrs

For the Comptroller General
of the United States






